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Capital Punishment - Again? 

Stephen M. Passamanerk 

In January of 2005, the Pacific Association of Reform Rabbis invited me 
to lecture at their annual convention. The topic I chose was something like: 
a new look at capital punishment. In the course of my remarks I stated 
that I had tried to state my point of view before in a public forum of some 
kind, and that I had been unsuccessful. Some of the attendees spoke to me 
about sending the material to the CCAR Journal. Here is the substance 
of that presentation. 

There are many excellent reasons to oppose capital punishment. 
That is never in doubt. The particular question examined here is 
whether or not Jewish tradition does, in fact, support an unequiv-
ocal rejection of capital punishment. Certainly liberal Judaism has 
adopted an anti-capital punishment stance virtually as a matter of 
faith, and it has, in part, supported this point of view with citations 
from rabbinic literature.' Yet a contrary argument is made possible, 
if not actually necessary, by a more comprehensive reading of rab-
binic literature. 

No one questions that the Hebrew Bible has no qualms about the 
propriety and justice of capital punishment. It specifies death penal-
ties for a number of offenses and it is the source of the somber mes-
sage: "an eye for an eye.. .a life for a life." Tannaitic halachah presents 
an equally somber message.' 

Rabbinic literature appears to afford some basis for rejection of 
capital punishment. Liberal rabbis for generations have directed 
their attention to M. Makot 1:10, where the "murderous Sanhedrin" 
is mentioned. To refresh the memory: an anonymous opinion 
declares that a Sanhedrin that imposes a capital penalty once in 
seven years is "murderous." R. Eleazer b. Azariah declares that such 
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a penalty once in seventy years is enough to render a Sanhedrin 
"murderous." Then R. Tarfon and R. Akiba opine that if they had 
been on a Sanhedrin hearing a capital case, no one would ever have 
been put to death. R. Simeon b. Gamliel concludes the first chapter 

of Makkot with the trenchant observation that they—R. Tarfon. and 
R. Akiba—increase (would have increased?) murderers among 
Jews, his point being that if no murderer had to forfeit his own life, 
what fear would potential murderers have had of punishment? 
None at all, so it seems. Clearly liberal Judaism has adopted the 
attitude of R. Tarfon and R. Akiba. Liberal Jews are apparently not 
concerned with Simeon b. GamEel's riposte to the anti-capital 
punishment view. 

There are a few observations that may be made here. R. Tarfon 
and R. Akiba were giants in their generation, but it is hardly likely 
that they ever could have or would have sat on a court hearing a 
capital case. Both men were active long after the destruction of the 
Temple in 70 CE and obviously long after the Romans had stripped 
the Jews of jurisdiction in capital cases. In effect, both R. Tarfon and 
R. Akiba are indulging in a boast: "If I were there, I would never..." 
Even so, a capital case under classic rabbinic law (I shall refer to the 
rules on capital punishment specified in M. and T. Sanhedrin as the 
"classic law" or the "classic rules") was heard by a court of 23 
judges.' A guilty verdict required a majority of at least two: 12 to 11 
was no good, but 13 to 10 was, and so was 15 to 8, etc. There is no 
guarantee that R. Tarfon and R. Akiba would have swayed suffi-
cient votes (at least nine) to their side in deliberations. The pious 
boast of two rabbis, no matter how great and revered they might be, 
is hardly a firm foundation for a definitive point of view, particu-
larly in light of R. Simeon b. Gamaliel's response. It is much more 
useful to look at the classic rules themselves and see what was actu-
ally supposed —and the operative word is supposed—to happen in 
capital cases. 

When we examine those classic rules, the prospect for an anti-
capital punishment stance seems to be enhanced. One procedural or 

• technical rule is heaped upon another until the possibility of a 
conviction on a capital charge becomes all but impossible. As has 
been indicated, the court must be composed of 23 ordained judges. 
There must be two eyewitnesses.' The potential murderer (or rapist 
or a =rah morasah) must be warned that the act he is about to 
commit is a capital offense. He must specifically reject that warning, 

and assert that he will not desist. It is, of course, preposterous to 
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imagine that a person bent on homicide (or rape) would break off h 
activity to respond to such a warning; why should he? At least there 
can be no question of the culprit's identity. But no response—no 
conviction! Further, the witnesses have to be standing in proximity 
to each other. Why do they not intervene and stop the potential 
homicide under the rule of rodef, which allows people to restrain a 
person bent on committing homicide even if they must use deadly 
force to do so?' In any event, these rules could not possibly be 
employed to cover homicides committed in private or in darkness! 
The procedural bars as laid out in the talmudic texts render convic-
tion a virtual impossibility. But that is surely not the end of the story. 

The same materials that present the procedural hurdles that are 
all but impossible to clear also mention the kippah, a sort of a cell 
where a murderer who could not be convicted of offenses because, 
suggests the Gemara, the witnesses were not standing more or less 
together (thus Ray); or there was no warning given (thus Samuel); 
or the witnesses disagreed on minor points of the evidence, but 
agreed on the vital matters of evidence (thus R. Hisda in the name 
of Abimi). 6 The accused was put in this cell and fed a diet that would 
in time cause his stomach to burst—and he would die from that 
condition, which in that era was untreatable. Even with the proce-
dural hurdles, the murderer did not necessarily escape death, at 
least according to the strict rules, although we do not know how 
often the kippah was employed. No matter that it was not by means 
of one of the four specified modes of dispatching a person guilty of 
a capital offense; dead is, after all, dead. The rules concerning the 
kippah hardly suggest that the rabbinical courts really were uncom-
fortable with the death penalty, R. Akiba and R. Tarfon excepted of 
course. 

As a matter of fact, rabbinic tradition does preserve recollections 
of the imposition of capital penalties. When we consider what was 
supposed to happen under the classic rules in those days, it is 
perhaps prudent to consider what might actually have happened as 
well.' R. Eliezer b. Zadok recalls that as a young child he rode on his 
father's shoulders to see the daughter of a priest suffer death by 
burning. True enough, the Mishnah declares that the court that 
handed down the verdict was not learned and therefore the mode of 
execution was highly improper. Even so, there is no hint that the 
sentence of death itself was incorrect, unwarranted, or contrary to 
prevailing standards of morality. 

^ 
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Then there is the case of R. Simeon b. Shetah, who once saw a man 
pursue another into a ruined building, brandishing a knife, appar-
ently intending to kill his quarry.' By the time Simeon b. Shetah 
arrived on the scene, one man stood over the other, the former with 
a bloody knife, and the latter in the final convulsions of dying. Ben 
Shetah declared that without two witnesses (not to mention the 
absence of a warning) there could be no capital charge brought 
against the knife wielder. But the story takes a quick turn in the 
opposite direction. Simeon b. Shetah called down divine wrath 
upon the murderer, whereupon a snake bit that man and he died. 
The Gemara reacts to this vignette by asserting that even after the 
Sanhedrin no longer existed—certainly not the case in Shimon b. 
Shetah's time—the law of the four modes of execution remained in 
force. The person deserving death by stoning would fall from a roof; 
the one deserving death by burning would be bitten by a poisonous 
snake; the one deserving of death by strangulation would suffer 
drowning or suffocation The concept of capital punishment 
endured, at least in theory, as an aspect of divine justice, which 
would surely punish what the earthly court could no longer punish. 

Simeon b. Shetah, who was observant of the rules of procedure 
when standing in the ruin, was the same Simeon b. Shetah who is 
alleged to have executed eighty witches on one day in Askelon." 
Whether or not the event actually happened is irrelevant; rabbinic 
tradition says it did—just as it mentions a "murderous" Sanhedrin, 
which may or may not ever have sat. This sort of mass trial and 
execution (one presumes there was a trial) is dearly prohibited 
under the classic rules. Simeon b. Shetah at the murder scene in the 
ruined building was clearly aware of the requirements of the law, so 
one would expect that he also knew the rules against multiple 
executions. The Gemara is at pains to demonstrate that what he did 
in Askelon was, indeed, contrary to proper procedure—but per-
fectly licit as an emergency measure, as the context shows. But what 
he did is not itself a procedure to be followed in any future case. 
Simeon B. Shetah's case is not a precedent, but the concept of the 
emergency measure is an ancient and enduring one in Jewish law. 
It is a basis for a whole different approach to capital punishment 

Although the medieval restatements of the law (to jump ahead 
for a moment) expressly declare that the classic rules are not in force 
and for various reasons cannot be put into operation, the alternate 
approach is just as dearly still on the books today and is potentially 
operable under the proper circumstances.' It is precisely this alter- 
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nate procedure that became the foundation for a branch of crtm 
jurisprudence in Jewish law. The view that Judaism eschewed ca 
tal punishment and holds it morally reprehensible does not take thiA 
alternate view into consideration nor mention the great rabbinic 
figures who have invoked it. But first things first. 

The talmudic basis for this alternate view appears twice in the 
Babylonian Talmud. Both citations are the same, so only the first 
need be noted. In Yebamoth 90b we read "R. Eliezer b. Ya'akov said 
he had heard a tradition that a court may impose flogging and 
punishments that are not based on biblical law.' This is not [the text 
continues] for the purpose of transgressing Torah but rather to make 
a fence around it. There was an incident in the Greek period concern-
ing a man who rode a horse on the Sabbath. They hauled him before 
a court and they stoned him to death—not because he was properly 
subject to such a punishment but because the times demanded it. 
There was an additional incident concerning a man who had inter-
course with his wife under a fig tree [i.e., where they could be seen]. 
They hauled him before a court and they flogged him—not because 
he was properly subject to such a punishment but because the times 
demanded it." The Gemara then points out that because these two 
cases were deemed a "protective measure" to safeguard the Torah 
(in a time of wanton sinfulness!), they are, as it were, unique cases 
in which a specific problem was considered, and are not decisions 
that may be used for analogies or for broadening the scope of laws 
in other ways. 

These cases in time became the foundation for a tradition of juris-
prudence during the Spanish period, when individual communities 
received royal charters that occasionally granted them the authority 
to adjudicate capital cases.' Those communities were, in fact, re-
sponsible for the maintenance of public order. They were also well 
aware that a privilege granted may become a privilege withdrawn 
if they did not satisfactorily discharge their responsibilities. We 
shall look more closely at what they actually did in due course. 

What of this R. Eliezer b Jacob? How reliable a traditionary is 
he?' The talmudic record locates him as a tanna of the first century 
CE. and a man who had seen the Temple in Jerusalem and was famil-
iar with it. Further, his teaching is described as kab vtnaki, rather 
small in amount but clear (pure, or perhaps in context, reliable?). 
Later generations were inclined to adopt his views as the law. His 
haraitha assigns the incident of the Sabbath equestrian to the Greek 
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period. This is curious since the first century CE was a period of 
Roman domination, at times quite benign but eventually thor-
oughly brutal. Perhaps by the time the text was committed to writ-
ing, those early pre-destruction days were viewed as colored to a 
degree by the Greek Hellenistic culture that characterized the Near 
East during the late centuries BCE and into the first century CE. The 

point is really not important for the present inquiry. 
In addition to this very clear statement of "emergency power" or 

"emergency jurisdiction," the concept of rodef, the pursuer, is an 

important element in the development of the medieval halachah on 

capital punishment. 15  The Talmud introduces us to the rode-  he (or 

she) is the person actively pursuing another for the purpose of kill-
ing (or raping) the pursued. People who observe the rodef in action 

are bidden to stop him (or her) before the offense can be committed. 
They are to use sufficient force to stop the person, even if that suffi-
dent force turns out to be deadly force. The rodef, therefore, might 
die not for an offense that, though clearly contemplated, was not 
actually carried out. The death of the rodef is preemptive, both 
saving the life of the intended victim and maintaining the soul of the 

rodef unstained by grave sin. 
Up to this point we have a straightforward rule allowing vigor-

ous response against a murderous attack upon a person. The rule is, 
in fact, not substantially different from one common provision in a 
modem law enforcement use of force policy: an officer is to use no 

• 
more force than is necessary to prevent a crime or take a suspect into 
custody; deadly force may be used only when the officer is in fear of 
his or her life or when the life of another person is in imminent 
danger. Simply put, this is a rule about the defense or protection of 

others. 
The Babylonian Talmud extends this provision to sanction lethal 

force against an informer, a traitor, one who would expose Jews or 
Jewish property to danger by giving information to gentile author- 
ities that they could then use against Jews or Jewish property. 16 In 

one instance a Jew threatened to give the gentile authorities infor- 
mation about another Jew's straw. He did so in the presence of a 
rabbi who urged him not to do so. The man insisted he would 
inform, whereupon another rabbi in attendance jumped up and 
killed him. Another incident records that a rabbi had a person 
flogged for having intercourse with a non-Jewish woman.' The 

an who received the flogging informed the gentile authorities of 

t -th a t rabbi had done. The authorities investigated and the rabbi 
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then accused the man of bestiality, a capital crime, and also so in 
tiated himself with the investigators that he received a governm 
judicial appointment! When the flogging victim heard how the 
rabbi had lied and manipulated matters to his own advantage, he 
threatened to expose the rabbi and his lies to the authorities. The 
rabbi then killed him. Neither story shows off the tradition to good 
advantage; but be that as it may, they became in the medieval period 
the basis for extension of the capital penalty to informers, a class of 
persons clearly held in contempt and viewed with horror. Further, 
in both incidents we see a violent act by an individual without any 
legal process. 

In the medieval period, the case of the informer was a matter for 
the rabbinical court or the communal authorities to consider and 
then decide the course of action. The death of the informer no longer 
seems to be an extreme reaction on the part of an individual. Jewish 
law came to view the informer as a rodef, and thus liable to suffer 
death. The death of the infoimer, however, was to occur before he 
had actually done what he threatened to do; he was not subject to a 
capital penalty after he had infouned. Getting rid of the informer 
was a preventive and protective measure just like the dispatching of 
the rodef in pursuit of a victim. 

There are a number of responsa from major Spanish rishonim in 
which capital punishment was a serious consideration. Whether or 
not the penalty was ever, in fact, inflicted is not important. Perhaps 
it was carried out by non-Jewish officers at the direction of the 
Jewish court.' The important point here is that at no time did these 
first-rank authorities condemn capital punishment or avoid it as 
improper or repugnant to Jewish tradition. They could have done 
so; they did have some choice in the matter as we shall  see. We shall 
take a brief look at some of these responsa. 

R. Solomon b. Adret, the great Spanish authority of the late thir-
teenth and early fourteenth centuries, wrote a responsum that Joseph 
Karo features in his Beth Yosef commentary to Tur Hoshen Mishpat 2. 
He decides that if the selectmen (b'rurim, a lay court) believe the 
witnesses, they have the authority to impose a fine or corporal 

unishment as they see fit. This is a matter mikium haolam" of main-
taining the world." He writes that if one were to base every legal 
decision on the laws in the Torah (alone) and impose no punishment 
xcept what the Torah provides with respect to physical injuries and 

the like, the world would be destroyed! Under Torah law we would 
`ieed (qualified) witnesses and (requisite) warning to be given! As 
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our sages of blessed memory wrote, "Jerusalem was destroyed 
because they based (their decisions on strict) Torah law." Adret 
states further that this flexibility to impose fines and punishments is 
all the more necessary outside the land of Israel. He explains how 
both fines and even capital punishments are justified by citing the 
tradition about Simeon b. Shetah and the witches and the baraitha on 
exigent jurisdiction. He concludes these remarks with the caveat 
that the selectmen must take counsel among themselves and con-
sider the matter very carefully indeed before they return such a seri-
ous verdict; and their intent must always be for the sake of Heaven. 

Karo cites another responsum, this time in the name of the 
twelfth-century authority Nahmanides.' This responsum dearly 
states that in such emergency cases the witnesses may be related to 
one another and hearsay is acceptable testimony; that is, the proce-
dural requirements for presentation of testimony in the classic 
Torah rules do not apply in these cases. Finally, Karo in Bedek Ha bait 
remarks that a judge may give a perfectly proper and correct deci-
sion yet be held to answer for it before God if he nevertheless raises 
subtle arguments to excuse the wrongdoer from condign punish-
ment. 

Next, let us take a quick look at two responsa from R. Asher b. 
Yehiel, the Rosh, Adret's slightly younger contemporary and 
colleague." The community of Cordova asks R. Asher what they 
should do about a Jew who publicly blasphemed, even though he 
did so in Arabic, using a divine name that is similar to a Hebrew 
divine name. R. Asher first expresses his amazement that the Jews 
of Spain exercise capital jurisdiction under a dispensation of the 
government. As a matter of fact, he continues, this power has saved 
Jewish lives, since the Jewish court might not and need not impose 
a capital penalty in cases where non-Jewish law does require it! R. 
Asher declares that he has allowed the Spanish communities to 
"follow their custom," i.e., to impose capital punishment, but he 
personally has never been in favor of it. He gives permission to the 
community to do as they see fit—in this case impose a capital sen-
tence, though he personally would favor the punishment of ampu- 
• tation of the tongue so that this scoundrel could never blaspheme 
again. The baraitha of R. Eliezer also left the door open to severe 

• corporal punishment. 
The Rosh discusses the matter of the death penalty for informers 

against fellow Jews in another responsum in which he approves the 
sentence of death for the infouner.' He further rules that it is 
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permissible to hire a gentile to do the actual killing, if a Jew does nóf 
carry out the sentence. The informer is viewed as a rodef whom it 
permissible, even laudable, to kill before he can cause trouble. 
Evidence against the informer need not be taken in his presence 
since gentiles would protect him, so that if his presence were 
required, evidence could never be taken and no decision could be 
reached. The Rosh concludes his extremely hard-line decision with 
the procedural requirement that in this sort of capital case, it must 
be shown that the accused has on at least three occasions brought 
harm to a Jew or Jewish property. He closes with a reiteration of this 
basic point: they have done well to return the decision that he should 
be hanged. 

Rabbi Asher may express amazement at the jurisdiction some 
Spanish communities enjoyed and he may himself have reserva-
tions about the death sentence, but he is quite willing to let the Span-
iards follow their custom and to concur in the decision to impose 
capital sentence when he believes it fully warranted. 

R. Judah b. Asher, who followed his father, the Rosh, in the 
rabbinate of Toledo, also followed his father in the matter of capital 
punishment.' In the case of a homicidal attack upon a judge, he 
declares that a capital sentence could be imposed on the attacker, 
who had, in fact, fled, but he would prefer amputation of his hands 
as the proper punishment, since there were no witnesses to the 
actual murderous deed (N.B. this brutal punishment is suggested 
even though the evidence against the accused is very weak indeed.). 
This authority expresses gratitude to the king, who granted the Jews 
the authority to try capital cases. He reiterates the idea, which we 
have already noted, that Jews could be saved under Jewish law, 
when under non-Jewish law they might not escape capital punish-
ment. He adds, however, the further view that the Jewish court can 
impose a capital penalty when the non-Jewish legal system would 
not, as in the case of informers whom the non-Jews would protect as 
a valued source of information. He also suggests that the curbing of 
wanton lawlessness, the purpose that the Talmud gives for exigent 
jurisdiction, is not limited to the prosecution of traitors to the Jewish 
community. 

R. Isaac b. Sheshet, Rivash, the fourteenth- and early-fifteenth-
century Spanish and North African authority, reviews two addi-
tional differences between classic capital jurisdiction and the capital 
urisdiction in Jewish Spain in a series of six responsa." He notes that 
the capital jurisdiction exercised among Jews in Spain is (as we have 
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seen) not at all in the mode of the classic talmudic procedures for 
capital cases. The crown has granted this power as a special privi-
lege. Rivash notes highly significant and far-reaching differences 
that are part of this special jurisdiction. First, the confession of the 
accused is perfectly admissible into evidence and the confession 
should be taken prior to the taking of other testimony. Under the 
classic rules no self-incrimination of any sort would be heard in a 
capital case. Second, the accused may have an advocate appointed 
to plead his case (a sort of attorney-in-fact), but that appointment 
need not be made prior to the hearing of the confession. There is a 
concern that otherwise the advocate might coach the accused in 
prevarication. In the particular case that gave rise to these various 
responsa, Isaac b. Sheshet denies the defendant bail; he was appar-
ently held in jail pending trial. This author does not, however, ex-
plore matters discussed in the other responsa noted here: for in-
stance, the far lower standard of evidence in these cases than under 
the classic rules. The court is certainly not the ordained court of 23; 
it is a court of three, no doubt in consultation with men of probity 
and power in the community. 

At no time does this authority or any of the others noted here 
ever express any sense of moral concern that capital punishment 
may be wrong or improper or unconscionable in a Jewish commu-
nity. Some opinion even views capital jurisdiction as a boon that 
allows the Jews to save their fellows when non-Jews might condemn 
them and that allows Jews to eliminate informers (and doubtless the 
occasional murderer among them). Rivash demonstrated that the 
accused was not, in fact, an informer under his definition of that 
offense and, therefore, not subject to a capital penalty. That argu-
ment, however, does not at all detract from his cogent discussion of 
the permissibility of capital punishment. 

But what of the Jews in other lands where they were denied capi- 
tal jurisdiction in their communities? There is no reason to believe 
that those communities never experienced serious crime. R. Israel b. 
Hahn of BrEirm, a fifteenth-century German authority, dealt with the 
question of what to do about two Jews who got into a drunken brawl 
with a third Jew and killed him.' The victim had initiated the fight. 
One of the assailants disappeared; the other was filled with remorse 
when he sobered up. R. Israel states in his opinion that the drunk- 
enness did not reduce the criminal responsibility. The remorseful 

an was sentenced to a regimen of public humiliation, prayer, fast- 
arid atonement. He was also to seek pardon from his victim's 
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widow and orphans, and arrange to support, or help to support, his 
victim's heirs. He was to become active in all enterprises for the 
rescuing of imprisoned Jews and the saving of Jewish lives. R. Israe 
clearly demonstrates that the two assailants were murderers and 
subject to death decreed by a divine tribunal. 

This rabbi did not have jurisdiction in capital matters. One may 
suppose that the people of the town in which the event occurred 
were somehow able to keep the killing quiet enough so the gentile 
authorities would not choose to take a hand in the affair, or simply 
that the gentiles did not care what Jews did to each other as long as 
taxes were paid on time and things did not get out of hand. The 
punishment he prescribes is long and difficult and we have no way 
of knowing if the condemned person actually performed the de-
tailed regimen of fasting, prayer, good deeds, and public humilia-
tion or any part of it. Even though the rabbi did not have the author-
ity to impose a capital sentence, at no point does he express satis-
faction with that situation or raise moral arguments against capital 
punishment that would help him to appreciate his lack of jurisdic-
tion and be content with it. He makes no effort at all to rule out capi-
tal punishment, even if permissible, as somehow contrary to the 
highest ideals of Judaism. 

All these authorities chose to take a very hard line in life-and-
death matters. They were also completely aware of the classic rules 
that made capital punishment a nullity for all practical purposes. 
Certainly they knew of the traditional Jewish values of pursuing 
justice, treating the widow, orphan, and stranger with kindness, the 
enoimous (but not absolute) value placed on saving lives. All that 
notwithstanding, then, their view of capital punishment ranged 
from a silence to toleration to wholehearted praise. Why did they 
choose this grim option when it was certainly possible to refrain 
from issuing death sentences even though they were empowered to 
issue them? We may safely assume that they were not cruel and 
brutal men. They were respected, pious, and learned leaders of their 
communities. For them, the welfare of that community, matters of 
public safety and public order, were doubtless always paramount in 
Their minds. These Spanish rabbis knew very well that their commu-
nities possessed royal charters specifying rights and privileges and 
urisdictions. They also knew that a charter or a privilege granted 
could also be a charter or a privilege revoked if the community did 
not uphold its part of the bargain, look after itself and maintain 
public order. It follows then that the effect of a decision in any pa rtic- 



ular case upon the total welfare of the community had to be taken 
into consideration, The rabbis were responsible for the physical 
well-being of their fellow Jews and they were accountable to their 
people and to Muslim or Christian governments. Pragmatism and 
necessity could easily trump leniency and any reluctance to impose 
capital sentences. They could not afford to be critics of the morality 
of their times. They did not enjoy a secure position from which they 
could point out the moral high ground. Their responsibility for the 
welfare of the community and the maintenance of the integrity of 
their authority in gentile eyes arguably demandedpragmatisne and 
they apparently did not choose to critique the morality of their day, 
which dearly allowed severe penalties, from the perspective of the 
classic Torah rules, in order to adop t anything akin to a modem and 
more enlightened posture in this matter. The person who is charged 
to act may have a different view of these matters than the person 
who is not so charged. 

The question posed at the beginning of these remarks still stands: 
Granted that there are many excellent reasons to reject capital 
punishment in modern systems of criminal justice, can such a posi-
tion be grounded in the Jewish tradition? At best, it cannot do so 
without a great deal of difficulty amounting to a denial of reality. 
The ancient and classical rabbinic rules on capital punishment are 
written in such a manner that a conviction is all but impossible 
under them. Nevertheless, rabbinic tradition records capital sen-
tences that were carried out despite those rules. Those rules may, 
indeed, reflect a period in which the rabbinic court no longer exer-
cised capital jurisdiction. The Romans took it away from them. They 
may have been formulated as a matter of pure theory, never really 
intended as an actual working system. They were studied and 
discussed as a matter of pious devotion to learning. The real system 
may have been, could well have been, the alternate reliance on 
exigent jurisdiction. That was a system that could work, could 
achieve a measure of justice, and could safeguard public order and 
public safety in the "real world." That is, after all, what a system of 
criminal jurisprudence is supposed to do to. Of course, the rights of 
the innocent must be protected, and the classic rules fulfilled that 
requirement to anyone's satisfaction and then some. Yet when that 
element of protection in the system is developed virtually to the 
exclusion of everything else, the system cannot achieve any degree 
of justice or protect the public weal. 
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The reader may draw his or her own conclusions as to which 
approach to capital punishment reflects the reality of the Jewish 
tradition when Jews actually had jurisdiction in such matters and 
had the choice to punish w ith death or in some other severe fashion. 
Was capital punishment ever rejected on moral grounds when there 
was such a choice? True enough, the responsa state capital punish-
ment may not be the best solution in a specific case, but does that 
really amount to a rejection of it? Do these ancient and medieval 
texts present the reality or do the classic rul  -s  of Sanhedrin that 
render capital punishment a nullity reflect reality despite.the evi-
dence that death penalties were occasionally imposed? 

If one really wishes to maintain that Jewish tradition implicitly 
rejects capital punishment, then one really chooses to ignore a 
significant portion of traditional rabbinic literature. If modem and 
liberal people believe that capi talp urtishment is morally repugnant 
and a relic of a rnorebrutal time, there are excellent reasons to cham-
pion that idea, and a great deal of evidence to support it. The Jewish 
tradition, however, may not provide as sound a basis for such 
support as many people believe it does. 

Notes 

1. The websites of both the URI and the CCAR devote space to the anti-
capital punishment stance, and the Religious Action Center of the URJ .  
eloquently makes the case against capital punishment in its material.. 

2. Rxodus 21:23-25. In tarunaitic material see the catalog of capital of-
fenses that appears in Sanheelthr, chapters 7, 9 and It 

3. M. Sanhedrin 14, M. Sanhedrin, chapters 4 and 5. 
4. Deuteronomy 19:15. 
5. B. Sanhedrin 813. and M. Sanhedrin 8:7. 
6. M. Sanhedrin 81b. 
7. B. Sanhedrin 52a f. 
8. B. Sanhedrin 37b. 
9. Bald. 

10. B. Sanhedrin 46a 
11. See, e.g. Tur Hasher; Mishpat ch. 425 and especially ch. 2. 
12. See also B. Sanhedrin 46a and B. Hagigah 2:78a. 
13. SeeY.Baer,A History of the Jews in Christ Ian Spain 2 vo!s. (Philadelphia: 

Jewish Publication Society of America, 1961) based on the second 
Hebrew Edition, 1959. See also the several responsa cited below. 

14. The Encyclopedia judaica vol. 6, 624, presents the few facts we have 
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Halachah, Aggadah, 
and Reform Jewish Bioethics 

A Response 

Mark Washopz.kti 

In his essay in a recent issue of this Journal; Philip Cohen considers 
the issue of methodology in bioethics: "by what method, or meth-
ods, do liberal Jews make decisions and come to opinions regarding 
newly emerging bioethical matters that are true to Judaism?" (p. 3). 
He challenges us to develop a uniquely "Reform" approach to deci-
sion-making on these questions, one that reflects our movement's 
specific theological commitments. This is a goal that we all ought to 
share, and we owe Rabbi Cohen a vote Of thanks for putting the sub-
ject on the agenda. This "response" is, therefore, not intended as a 
general critique of his article; indeed, I agree with much that he has 
to say. Rather, I want to focus upon his remarks concerning the role 
of halachah in the formulation of a Reform Jewish bioethics. Those 
remarks raise some fundamental issues that deserve a closer look. 

There already exists a significant body of Reform Jewish writing 
n bioethics. I am referring to the literature of Reform responsa, 
pecifically the t'shuvot of the CCAR's Responsa Committee that 

address numerous issues that fall under this rubric. Rabbi Cohen is 
aware of this material, of course, but he sees it as mostly irrelevant 
to his project. He argues that since the responsa are essentially 
ha lachic documents, they are out of place in a movement that "has 

een post-halachic since its founding." Reform Judaism, that is to 
v, does not speak the language of halachah and does not accept the 
verning assumptions of the halachic process. For this reason, a 

recess of ethical decision-making "confined to halachic conclu-
ns, or halachic methodology, is constitutionally the diametric 
posite of the Reform self-understanding." The responsa I i tera- 
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about him. See also B. Yevamot 49b. This tanna is a link between the pre-
destruction and post-destruction periods. 

15. B. Sanhedrin 73a f. 

16. This law is codified in Tur Hoshen Misphat 388 and its parallel in Shulhan 

'Arukh Hoshen Misphat 388. See B. Bava Kama 117a. 

17. B. Berakhoth 58a. 

18. Two of the responsa cited here suggest gentile agency in the imposition 
of punishment: Rabberm Asher 17:1, see n. 20 below and R. Isaac b. 
Sheshet Prefet, no. 239, see note 23. Presumably the Jewish court would 
remand the guilty party to gentile authorities, who would carry out the 
sentence of the court so that the Jews would never have to maintain the 
"tools of the trade" with respect to such grievous punishment nor have 
to appoint one of their own as an executioner. 

19. In the same Beth Yosef section. 

20. Response of R. Asher b. Yehiel (Venice, 1552), 17:8 see n. 21. 

21. Response of R. Asher b. Yehiel (Venice, 1552), 17:1. 

22. R. Judah b. Asher, Zichron Yehudah (Jerusalem, 1967), no 79 also no 63. 

23. Response of R. Isaac b. Sheshet Prefet (Constantinople, 1547), no. 234— 
239. 

24. Response of R. Israel b. Haim of Briirm (Salonika, 1798), nos 265, 266. 
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